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SUESTIONS PRESENTED * 


Mie Vihether the absence of the defendant from the trial, when 
he has received no express notice from the court of his right of 
confrontation and that the trial could continue in his absence, con- 
stituted a competent waiver of his right to be present during trial. 


qt. Whether the trial court's decision to continue the trial in the 
absence of the defendant constituted an abuse of discretion and a 


denial of due process. 


A. V-hether the decision to continue the trial 
in the defendant's absence involved an 
| abuse of the court's discretion under 
Rule 43, sed. R. Crim. P. 


Whether the continuation of the trial in 
| the absence of the defendant denied the 


defendant due process of law. 


mw. Whether the trial court's instruction that the defendant's un- 
explained possession of recently stolen property could permit an 
inference that defendant was guilty of second degree burglary and petit 
larceny, constituted plain error affecting defendant's substantial rights 
since defendant was not present to rebut the inference and defendant had 


not been warned that the trial could continue in his absence. 


STATUTES, CONSTITUTIONAL PROVISIONS, AND RULES INVOLVED 


DISTRICT OF COLUMBIA CODE 
22 D.C. Code, Section 1801(b) 
(b) Except as provided in subsection (a) of this section, whoever 


* The instant case has not previously been before this Court under 
the same or simil->z title. 


shall, either in the night or in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, warehouse, shop, stable, 
or other building or any apartment or room, whether at the time 
occupied or not, or any steamboat, canalboat, vessel, or other water- 
craft, or railroad car or any yard where any lumber, coal, or other 
goods or chattels are deposited and kept for the purpose; lof trade, with 
intent to break and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to commit any 
criminal offense, shall be guilty of burglary in the second degree. 
Burglary in the second degree shall be punished by imprisonment for 
not less than two years nor more than fifteen years. 
| 
22 D.C. Code, Section 2202 
Whoever shall feloniously take and carry away any property 

of value of less than $100, including things savoring of the realty, 
shall be fined not more than $200 or be imprisoned for not more than 
one year, or both. And in all convictions for larceny, either grand or 
petit, the trial justice may, in his sound discretion, order restitution 
to be made of the value of the money or property shown to have been 
stolen by the defendant and made way with or otherwise pisuoaes of 
and not recovered. ! 

| 
UNITED STATES CONSTITUTION | 


Amendment V : 
No person shall be ... deprived | of 
life, liberty, or property, without 
due process of law ... 


Amendment VI | 


In all criminal prosecutions, the 
accused shall enjoy the right ...! 
to be confronted with the witnesses 
against him 


4mendment XIV 


... Nor shall any state deprive any 
person of life, liberty, or property, 
without due process of law, nor deny 
to any person within its jurisdiction 


the equal protection of the laws | 


FEDERAL RULES OF CRIMINAL PROCEDURE 


Rule 43 


The defendant shall be present at the 
arraignment, at every stage of the 
trial including impaneling of the jury 
and the return of the verdict, and at 
the imposition of sentence, except 
as otherwise provided by these rules. 
In prosecutions for offenses not 
punishable by death, the defendant's 
voluntary absence after the trial 

has been commenced in his presence 
shall not prevent continuing the trial 
to and including the return of the 
verdict, .. 


Plain Error. Plain errors or defects 
affecting substantial rights may be 
noticed although they were not brought 
to the attention of the court. 


UNITED STATES COURT OF APPEALS F OR 
THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 22, 312 


UNITED STATES OF AMERICA, 


vs. i 
| 


WILLIAM B. I4ePHERSON, | 


4 ppellant. 


4SPPEAL FROM THE UNITED STATES | 
DISTRICT COURT FOR THE DISTRICT 


OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


On April 23, 1958, in the United States District Court for the 
Listrict of Columbia, appellant, William 8. McPherson was convicted 
of second degree burglary (22 D.C. Code §1801(b) ) and petit larceny 
(22 5>.C. Code §2262), He was sentenced on August 2, 1988. Notice 
of appeal from the final decision was filed in a timely manner, and on 
fugust 5, 1958, this Court granted appellant's petition for leave to 
prosecute his appeal without prepayment of costs. This Court has 
jurisdiction upon appeal to review the judgment of the District Court 
under 28 U.S.C, $1291. | 
| 


STATEMENT OF THE CASE 


f#ppellant was arrested on December 30, 1967 and charged 
with housebreaking and the next day bail was fixed at $5000. Pre- 


liminary hearing was held on January 3, 1958, and in an indictment 
filed February 28, 1958, the appellant was charged with second degree 
burglary (22 D.C. Code 1801(b) ) and petit larceny (22 D.C. Code 2202). 
At his arraignment on March 15, 1968, the appellant pleaded not guilty 


to both counts of the indictment. Upon a review of the conditions for 


release on March 21, 1958 the money bond was reduced from $5000 to 
$1060 by the Honorable slfred Burka, Court of General Sessions. On 


April 1, 1958, the appellant's defense counsel filed a Motion To Amend 
Conditions of Release requesting that the appellant be released to the 
third party custody of 3onabond, Inc. 


Trial was commenced on Thursday, April 18, 1968, and after a 
brief discussion, the trial court reserved ruling on the Motion To Amend 
Conditions of Release, referred to above, until the hearing set for the 
next day. (Tr. 3-5) & police officer testified that on December 30, 
1957, he and his partner responded to a housebreaking call at 1358 
Euclid Street. (Tr. 7-8) They proceeded to the third floor where they 
apprehended a man identified as the appellant carrying a radio, a knife 
and two screw drivers. (Tr. 8 - 12) snother police officer gave a 
similar account and identified the appellant as the man they apprehended. 
(Tr. 22-25) £t the close of the second officer's testimony, the court 
adjourned the trial until Monday, April 22, 1938. (Tr. 28-29) 


On Friday, April 19, 1938, the court held a hearing on the 
bond review motion. (Tr. 37 - 43) After representations by an 
official of Bonabond, Inc., the court decided to release the appellant 
to the custody of that organization. (Tr. 38-39) Prior to his release, 
the appellant was informed by the court that he was to appear at 9:45 
a.m. on Monday, fpril 22, 1938. (Tr. 40 - 43) 


3. 


The appellant failed to appear on the morning of April 22, and 
the court recessed until 1:45 p.m. (Tr. 46-47) By the afternoon, the 
appellant still had not appeared and the court recessed until 9:45 a.m. 
Tuesday, April 23. (Tr. 48 - 5€) On Tuesday morning, defense 
counsel informed the court that efforts to locate the appellant had been 
unsuccessful (Tr. 54) and recommended that the court declare a mis+ 
trial. (Tr. 53) He also informed the court that the appellant was the 
only defense witness and without him there was virtually no case for 
defendant. (Tr. 53) Over objection, the court decided to continue the 


trial in the appellant's absence under authority of 2ule 43, Fed. R. 


Crim. P. (Tr. 55) 


4 government witness, Dandridge 3. Allen, Jr, testified that 
the radio found in the appellant's possession belonged to him, (Tr. 
59 - 65) The resident manager of the building in question, William 
Whitehead, testified as to the occurrences of December 30. (Tr. 55 - 
74) At the close of the government's case, counsel for the appeHant 
made a motion for a judgment of acquittal which was denied by the 
court. (Tr. 76-77) Cefense counsel also felt obligated to waive his 
opening statement since, without the appellant, he had no witnesses 
and no case. (Tr. 77-78) The court was informed that continued 
efforts to locate the appellant had failed and it ruled that his absence 
was voluntary. (Tr. 78-79) Instructions were then given to the jury 
(Tr. 80 - 9C), one of which permitted an inference of guilt from the 
appellant's unexplained possession of recently stolen property. (Tr. 88) 
The jury returned a verdict of guilty on both counts of the indictment. 
(Tr. $2) | 


The appellant was apprehended on May 2, 1938, and was 


\ 
sentenced on August 2, 1958. At the hearing on sentencing, the court 


4. 


inquired into the circumstances surrounéin g the appellant's failure 
to appear at the trial (S. 3 - 5)* and concluded that the appellant's 
absence had been voluntary (S. 5) 


SUMMARY OF ARGUMENT 


I. After the trial had commenced in the appellant's presence, he 
was released on his personal recognizance. The appellant failed to 
appear at the time appointed for the resumption of the trial and, after 
waiting a day, the trial court continued the proceedings in the 
appellant's absence. Since the appellant was the only defense witness, 
continuation of the trial in his absence precluded his attorney from 


presenting his case. 


4t the time of bis release, the appellant was instructed to return 
at the time appointed for continuation of the trial, and in the release 
order, he was informed of the criminal sanctions which could be 
imposed upon his failure to return. There is nothing in the record dis- 
closing that the appellant was given express notice by the court of his 
right of confrontation and that the trial could continue in his absence. 
Without such notice, the appellant cannot be deemed to have waived his 


Sixth Amendment right to confrontation. 


The trial court should have informed the appellant of his right 
to be present and that the trial could be continued to its conclusion in 


* S. denotes reference to transcript of hearing on sentencing. 


5. 


| 
his absence. The trial court should have at least informed the 


appellant that the trial could continue in his absence and should have 
warned him that such a situation would have an extremely deleterious 


effect upon his attorney's efforts to provide a defense. 


I. ffter the appellant failed to appear, the trial court decided to 
continue the trial in his absence, and the trial proceedings resulted in 


the conviction of the appellant. | 
Since the trial court had notice that the appellant was the only 
defense witness, the decision to continue deprived the appellant of his 


entire defense. 


In view of the extreme prejudice thereby resulting to the 
appellant, the decision to continue was an abuse of the trial court's 
narrow discretion to continue in the absence of the defendant under 
Rule 43, Fed. R. Crim. >. The effect of the decision to continue was 
to deny the appellant due process of law as guaranteed under the Fifth 
Amendment. Under these circumstances, when the defendant failed -to 
appear, the trial court should have declared a mistrial rather than 


continue the proceedings in the absence of the defendant. 


Ill. The trial court instructed the jury that the defendant's unexplained 
possession of recently stolen property would permit an inference that he 
was guilty of the offense of burglary and petit larceny. The appellant 
respectfully submits that all of the elements of the offenses of burglary 
and petit larceny cannot be inferred merely from the defendant's 
possession of recently stolen property in the instant case, since the 
appellant was not present at trial. Appellant was not in the courtroom 


when the defense case was presented and hence had no opportunity to 


explain his possession of the property or rebut the inference permitted 
by the instruction. It is the position of the appellant that the trial court's 
use of this instruction was plain error affecting substantial rights of the 


appellant. 


ARGUMENT I 


THE VOLUNTARY ABSENCE OF THE DEFENDANT FROM 
THE TRIAL WHEN HE HAD RECEIVED NO NOTICE FROM 
THE COURT OF HIS RIGHT OF CONFRONTATION AND THAT 
THE TRIAL COULD CONTINUE IN HIS ABSENCE, DID NOT 
CONSTITUTE A COMPETENT WAIVER OF HIS RIGHT 
TO BE PRESENT 


The United States Supreme Court has long recognized that the 
defendant's right to be present at trial is "scarcely less important to 


the accused than the right of trial itself."" Diaz v. United States, 223 U.S. 
442, 455 (1912). More recently, in Pointer v. Texas, 380 U.S. 400, 


(i965), the Supreme Court emphasized the fundamental importance of 
this right when it stated: 


"There are few subjects, perhaps, 
upon which this court and other 
courts have been more nearly 
unanimous than in their expressions 
of belief that the right of confron- 
tation and cross-examination is an 
essential and fundamental require- 
ment for the kind of fair trial which 
is this country's constitutional goal. 
Indeed, we have expressly declared 
that to deprive an accused of the 
right to cross-examine the witnesses 
against him is a denial of the Four- 
teenth £mendment's guarantee of 
due process of law.” (Id at 405) 


7. 

This court has also recognized the right of confrontation as a 
fundamental constitutional right. Cross v. United States, 117 U.S. 
Spp. D.C. 56, 58, 325 F. 2d 629, 631 (1953). Rule 43 of the Federal 
ules of Criminal Procedure is not intended to limit this right in any 
way. Guite to the contrary, as has been noted by this court, the 1943 
Notes of the Advisory Committee on the ules of Criminal Procedure 
specifically provide that the right of confrontation shall be preserved. 
Cureton v. United States, 396 F. 2d 671, 673 (D.C. Cir. 1968) 

i 

Prior to the appellant's release, the trial court informed him 
that he was required to be present at the time set for the resumption of 
the trial. (Tr. 41-43) In the release order the appellant! acknowledged 
that he had received notice of the conditions of his release and the 
sanctions which could be imposed upon him should he fail to return. 
However, the record does not disclose any occasion where the appellant 
was expressly informed by the court of his right of confrontation and 
warned that the trial could continue in his absence. On Tuesday, #pril 
23, 1968, the day after the trial had been scheduled to reconvene, in 
the absence of appellant, the trial court decided to continue the trial. 
(Tr. 53 - 55) As a result, the appellant was denied his entire defense. 
(Tr. 53 and 77-78) | 


The appellant does not contend that a trial can never be 
continued in the absence of the defendant or that the right to confrontation 
can never be waived, The appellant does submit, however, that, in the 
absence of notice of his right to be present and that the trial could continue 


in his absence, defendant's failure to appear cannot be déemed to con- 


stitute a waiver of his fundamental right to be present at trial. 


8. 


The United States Supreme Court has stressed emphatically that 
“courts indulge every reasonable presumption against waiver of funda- 
mental constitutional rizhts" and they "do not presume acquiescence in 
the loss of fundamental rights."' Johnson v. Zerbst, 304 U.S. 458, 454 
{1938); Carnley v. Cochran, 359 U.S. 505, 514, (1952). This Court 
likewise has recognized that important principle. Cross v. United States, 
117 U.S. App. D.C. 56, 58, 325 F. 2d $29, 531 (2953) 


The standard set for a competent waiver of a fundamental 
constitutional right is clear. As the Supreme Court stated in Fay v. Noia, 
372 U.S. 392 (1953): 


“The classic definition of waiver 
enunciated in Johnson v. Zerbst, 
304 U.S. 458, 454, 82 L.ed 1451, 
1435, 58S. Ct. 1019, 145 ALR 

357 - an intentional relinquishment 
or abandonment of a known right or 
privilege - furnishes the controlling 
standard." (Id at 439) 


Since that case, the Supreme Court has reaffirmed the Zerbst 
standard on several occasions. Brookhart v. Janis 384 U.S. 1, 4, (1956); 
Miranda v. Arizona, 384 U.S. 435, 475, (:955); Re Gault 387 U.S. 1, 


42 (1957). In a recent case involving right of confrontation, the Supreme 


Court again defined waiver as "an intentional relinquishment or aban- 
donment of a known right or privilege”. Barber v. Page, 390 U.S. 719, 
725 (1958) 


It is also clear that a waiver of an important constitutional right 
sbonid not be inferred or presumed. Carnley v. Cochran, 359 U.S. 506, 
516, (1952); Miranda v. Arizona, 384 U.S. 435, 475 (1936) The view of 


the Supreme Court with respect to such waivers was clearly enunciated 
in Marchetti v. United States, 390 U.S. 39 (1958) There, the Court 


stated with respect to waiver of the privilege against self incriminat ion: 


"The constitutional privilege was | 
intended to shield the guilty and | 
imprudent as well as the innocent; 

and foresighted; if such an 
inference of antecedent choice were 
alone enough to abrogate the privi- 
lege's protection, it would be 

excluded from situations in which 

it has historically been guaranteed, and 
withheld from those who most require 
it. Such inferences, bottomed on what 
must ordinarily be a fiction, have 
precisely the infirmities which the 
Court has found in other circumstances 
in which implied as uninformed waivers 
of the privilege have been said tojhave 
occurred.’ (Id at 51). 


Even prior to the foregoing Supreme Court cases, this Court 
adopted a strict standard for determination of effective and competent 
waiver of the right of confrontation. Cross v. United States, 117 U.S. 
App. D.C. 55, 58-59, 325 F. 2d 529, $31-332. (1963) In Cross, the 
defendant's express representation to his attorney that he did not want 
to go into the courtroom was held not to constitute a competent waiver 
of the right to be present since the defendant was not brought before the 
court, advised expressly of his right to be present and then permitted 
to reach an intelligent and competent decision to waive the right of 
confrontation. This Court emphasized that the right to be present is of 
equal importance as the trial itself, and stated that either a written 


waiver should be required or, at the least, the defendant should make an 


on-the-record statement. (Id at 59-60, 325 F. 2d at 632-633) 


In Cross, supra, the defendant was in custody at the time of 


trial when he expressed a desire not to go to the courtroom. Neverthe- 


less, if the Zerbst doctrine, as relied on in Cross, is to be followed and 
if voluntary absence is to be considered competent and intelligent waiver 
of the right to be present, the defendant should properly be warned prior 
to his release that he has the constitutional right to be present at the 
continuation of his trial and that his voluntary absence could result in 
completion of the trial in his absence. This is entirely consistent with 
the well recognized principle that (1) the right of confrontation is a funda- 
mental constitutional right and (2) the courts do not and should not 


“presume acquiescence in the case of fundamental rights. Johnson v. 
Zerbst, supra, at 454. Otherwise, the defendant is not adequately 
forewarned of his rights and he lacks the necessary and critical know- 
ledge that his absence may well result in his conviction in absentia. 
Without such formal notification, the defendant cannot be considered to 
have made an intelligent waiver of his right to be present if he fails to 
return to the courtroom. He lacks the knowledge of the potential 
consequences of his act of not appearing where he is not warned by the 


court prior to his release. 


This approach to waiver, requiring full and formal warning prior 
to release, is required by the principles of Zerbst, and comports with 
the practice of formal notification of fundamental rights, within the 
purview of Miranda, supra, and other cases which stress the key 
importance of full notification and intelligent waiver. It is also con- 
sistent with the sound administration of justice, as will be discussed 


hereinafter. 


i1. 


This is not a case where the defendant, knowing full well the 


trial was in progress, expressly told the court in person or through 


counsel that he would not come to or remain in the courtroom during the 
conduct of the trial. Compare Cross, supra, and Pearson v. United States, 
117 U.S. App. D.C.52, 325 F.2d 625 (1963) Rather, in the instant case the 
only advice given appellant was an instruction to return to the courtroom 
when the trial reconvened, and no other warning or advice was given the 
appellant, who made no representations to the court indicating he knew 

the trial could continue in his absence or that, knowing this, he would not 
come back or be present. The importance of fuli awareness by the 
defendant of his right to be present and the possible advantages in being 
present was stressed in Pearson. This Court indicated that even when 
the defendant is present in court and expressly states he desires to be 


absent, ". . . it may be desirable for the trial judge to inform the 

defendant of the nature of the right to be present and of the possible 

advantages to him of being present . . ."' Pearson v. United States, supra, 
‘eae ara 


at 54-55, 325 F. 2d at 627-628 * | 


Recently, this Court considered and decided an appeal involving 
the issue of a defendant's absence during the course of trial. In Cureton 
v. United States, 395 F. 20 §71,:4D.C. Cir. 1968) 
the defendant was present when the trial commenced, was released on his 


personal recognizance, and was absent when the trial reconvened. The 


defendant had not been directly warned by the trial court to return, and it 


| 
* Both Cross and Pearson were decided in 19$3. Several Supreme Court 
cases that also emphasize the strict standard of waiver have been 
decided more recently, 3rookhart v. Janis, supra, (1966); Miranda 
v. Arizona, supra, (1966); Re Gault, supra, (1987); Sse as v. Page, 


supra, (1958) 
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was not clear whether the defendant's absence was deliberate or for a 
reason which might have had bearing upon the court's decision to con- 
tinue the trial, (Id at 573) The case was remanded for ". . . fuller 


developments of the facts . . .” (Id at 575). 


The allegations of error raised in Cureton went solely to the 
question of whether the trial and conviction of the defendant in absentia 
was violative of the Due Process Clause of the Fifth £mendment and the 
right of confrontation of the Sixth Amendment. This Court noted that 
the issue of formal waiver, here raised by appellant, was not presented 
in that case. (id at 574, footnote 2) 


The decision in Cureton did reach and discuss the purpose of 
Rule 43, Fed. 2. Cim. P. in light of the importance of the defendant's 
right to be present as balanced by the need for sound and efficient 


administration of justice. In that connection, the court stated: 


". . . taking into consideration the 
right, the obligation, and that the 
orderly administration of justice 
takes account on the one hand of 
the importance of a defendant's 
presence and, on the other hand, 
the need for control of the situation 
by the court, we conclude that if a 
defendant at liberty remains away 
during his trial the court may pro- 
ceed provided it is clearly estab- 
lished that his absence is 
voluntary”. (Id at 675-675) 


The appellant herein respectfully submits that there is and 
should be a clear and important distinction between voluntary absence 
and voluntary, intelligent, and competent waiver of the fundamental 


Constitutional right of confrontation. In view of (1) the crucial 


importance of the right of confrontation, (2)the judicial policy, emphasized 


by the Supreme Court in recent decisions, against presumed or 
inferred waivers of Constitutional rights, and (3) the Zerbst standard 
for waiver (Johnson v. Zerbst, supra), the absence of the defendant, 
under the circumstances of this case, should not constitute, nor should 
it be inferred to constitute, an intelligent and competent waiver of the 
right of confrontation. Such a waiver requires ". . . intentional 


relinquishment or abandonment of a known right or privilege. Fay v. Noia, 


supra, at 439. (emphasis added). 


The defendant cannot be properly considered to have 
competently waived the right of confrontation unless he is informed 
formally and on the record, prior to his release, that he has the right 
to be present and if he does not return, the trial can continue in his 
absence if the absence is voluntary. It would also be desirable that the 
defendant be advised specifically that his absence could have an 
extremely adverse affect upon the efforts of his defense counsel and could 


jeopardize his entire defense. 


This Court alluded to the requirement of such a warning in the 
Cureton case, supra, when it said of the defendant who voluntarily 


absents himself: | 


Ee must be aware of the processes 


taking place, of his right, and of his 
obligation to be present, and he must 


have no sound reason for remaining 
away. (emphasis added) Id at 675 


Without full and express warning by = trial court on! the 


record that the defendant has the right to be present and a the trial 
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can be continued in his absence, the defendant's failure to appear 
should not be considered or construed as competent, effective waiver 
of the right of confrontation gzaranteed by the Sixth Amendment. 


Events in this case at the trial in absentia underscore the 


importance of full and formal warning to the defendant prior to his 
release. Defendant was the only defense witness, and being absent, 
he had no opportunity to refute the prosecution evidence. Grave 
prejudice resulted since without the presence of the defendant, the 
defense counsel was virtually without a case. (Tr. 53) In fact, the 
appellant's attorney felt obliged to waive opening statement since he 
had no witnesses and no case. (Tr. 77-78) Severe prejudice also 
resulted later in the trial when a jury instruction permitting 
inference of guilt from possession of stolen property was given in 
defendant's absence. Appellant had not been warned prior to his 
release that the trial could continue in his absence. He was not 
present at trial to rebut the inference subject of the jury instructions 
and, indeed, had not been forewarned that the trial could continue with- 


out him, leading to adverse circumstances such as this jury instruction, 


It is clear beyond doubt that a defendant's absence can and 
usually will jeopardize his entire defense. This is 
demonstrated by the facts of the instant case and the 
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course of the trial in absentia. Before a defendant should be subjected 
to such risks or deerned to have waived his rizht to be present, he should 


be formally and adequately warned. 


The problem presented by this case could be eliminated by 
requiring the trial judge to warn the defendant, prior to his release 


that he has the right to be present throughout the trial and if he 
fails to appear the trial can continue in his absence. * 


Policy considerations are of, great importance in the consideration 
of the questions here presented. If the defendant was expressly warned 
that the trial could continue in his absence and he was cognizant of the 
fact that his absence could weaken or destroy his defense, the defendant 
would be less inclined to remain voluntarily away from his trial. 
f£ithough a defendant realizes the sanctions which could be imposed upon 
him for violating the conditions of his release, the sentence which could 
be iraposed upon his conviction at trial could be much more severe. 

This was the fact in the instant case where the punishment received by 
appellant for the convictions at trial when he was absent exceeded 


punishment he received for bail jumping. Thus, the warning requested 


by the =ppellant would serve as an added inducement for the defendant 


on bail to return for trial. 


£lso, the fact that the presence of the defendant is based ona 


fundamental constitutional right is of paramount importance in any 


* The warning and express notice of the risks under Rule/43, Fed. x. 
Crim. P. could also be added to the release statement executed by 
defendant prior to his release. This should supplement formal notifi- 
cation in court. Compare Cross v. United States, supra at 58-60, 
325 F. 2d 631-333. 


1S. 


consideration of policy. A statement of this court in the holding of the 
Cureton case, supra, is pertinent to this point: 

"_ . . taking into consideration the 
right, the obligation, and that the 
orderly administration of justice 
takes account on the one hand of 
the importance of a defendants’ 
presence and, on the other hand, 
the need for control of the situation by 
the court. . ." (id at 675-676) 


The importance of a defendants’ presence as acknowledged in 


Cureton, supra, is an important consideration in the resolution of the 


questions here presented. However, the requirement that the defendant 
be warned of his right of confrontation and that the trial can continue in 


his absence would not adversely affect the court’s control of the trial. 


This warning could and should be added to the court's admonition 
to the defendant that he is obligated to return to the courtroom when the 
trial reconvenes. 4 full and proper warning could be given on the record 
prior to release of the defendant. Formal rendering of the necessary 
warning in court would in no way hinder the orderly conduct of the trial. 
If, after full and proper warning, the defendant failed to appear, the 
trial court could conclude, if the absence were voluntary, that the 


defendant intelligently and competently waived his right to be present. 


In short, this case does not involve a balancing of the right to 
be present, on the one hand, versus the orderly administration of 
justice on the other. Instead it involves the weighing of a fundamental 
constitutional right against the minimal effort required to warn the 


defendant of his rights. The appellant respectfully submits that the 
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fundamental right of confrontation must prevail. 


ARGUMENT 


THE TRIAL COURT'S DECISION TO CONTINUE THE 
TRIAL IN THE £BSENCE OF THE DEFENDANT CON- 
STITUTED AN ABUSE OF DISCRETION AND 4A DENIAL 
OF DUE PROCESS. 


Rule 43 of the Federal Rules of Criminal Procedure provides: 


"The defendant shall be present at 
the arraignment, at every stage of 
the trial including the impaneling | 
of the jury and the return of the 
verdict, and at the imposition of | 
sentence, except as otherwise 
provided by these rules. In 
prosecutions for offenses not 
punishable by death, the defendant's 
voluntary absence after the trial has 
been commenced in his presence | 
shall not prevent continuing the trial 
to and including the return of the | 
verdict. . ."" Fed. R. Crim. P. 43 


Thus, in a non-capital case, if the defendant voluntarily absents 
himself, the trial court has the discretion to continue the trial. This 
discretion, however, is not without limitation. The defendant's right 
to be present at trial should be carefully safeguarded and "accordingly, 
the trial court is given only a narrow discretion in deciding whether to 
continue the trial.'' Smith v. United States, 357 F. 2d 485, 490 (Sth Cir. 
1956). In Jones v. United States, 299 F. 2d 551 (10th Cir. 1962), the 


court stated: 
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"2nd we can let stand no conviction 
where the defendant was not present 
at all stages of the proceedings 
unless the record completely 
negatives any reasonable possibility 
of prejudice arising from such 
error." (Id at 652) 


This principle was followed by the Fifth Circuit in Estes v. United States, 
335 >. 2d 509, 518 (Sth Circ. 1964) In Cureton v. United States, 


393 F. 2a. $71 (D.C. Cir. 1958) at page 575 this court cited 
with approval the following statement of the United States Supreme Court 
in Snyder v. Massachusetts, 291 U.S. 97 (1934) 


{I]Jn a prosecution for a felony the 
defendant has the privilege under the 
Fourteenth Amendment to be present 
in his own person whenever his 
presence has a relation, reasonably 
substantial, to the fullness of his 
opportunity to defend against the 
charge." (Id at 105-105) 


From’ the above authorities, it follows that the discretion of the 
trial court to’ continue in the absence of the defendant is narrowly limited. 
Before proceeding, the court must give serious consideration to the 
defendant's right to confrontation and it may not proceed if continuation 


would result in prejudice. 


In the instant case, the appellant was the only witness for the 
defense and continuation of the trial in his abserce left his attorney with 
virtually no case. (Tr. 53 and 77-78) These facts were brought to the 
attention of the trial court at the point in the trial when the court 


considered whether to proceed with the trial in the absence of the 


19, 


defendant. (Tr. 53) The appellant’s attorney explicitly objected to 
continuation of the trial without the defendant and asked that a mistrial be 
declared. (Tr. 53, 55) The extreme prejudice resulting to the 

appellant from the decision to continue is clear. Not only|was he pre- 
cluded from assisting his counsel in cross-examining government 

witnesses but he was also denied his entire defense through testimony on 
his own behalf. Under these circumstances, the trial court failed to give 
due consideration to the appellant's Sixth Amendment right of confrontation. 
Severe prejudice resulted to the appellant from the decision to continue. The 
decision to continue wa an abuse of discretion. This is especially true ina 
case such as this where the trial court has notice of the circumstances in- 
volved and realized che effect of the decision. For these reasons,the appellant 
respectfully submits that the trial court scopes outside of the narrow 
limits of its discretion under Rule 43, Fed. R. Crim. = in deciding to 
continue the trial in the appellant's absence. 


The decision of the trial court to continue also denied the 


appellant due process of law. Generally, as". . . applied to a criminal 
trial, denial of due process is the failure to observe that fundamental 


fairness essential to the very concept of justice". Lisenba v. California 


314 U.S. 219, 235 (1941) 


More specifically, due process requires that the defendant have 


the opportunity to be heard. The Supreme Court has so ruled. 
| 
"S person's right to reasonable _ 
notice of a charge against him, and 
an opportunity to be heard in his | 
defense - a right to his day in court - 
are basic in our system of juris- 
prudence; and these rights include, 
as a minimum a right to examine the 
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witnesses against him, to offer 
testimony, and to be represented 

by counsel." Pointer v. Texas, 

380 U.S. 406, 405 (1965) citing 

In 2e Oliver 333 U.S. 257, 273 (1948) 


In the present case, the decision of the trial court to continue 
in the absence of the appellant denied him the opportunity to cross- 
examine the witnesses against him and offer testimony. Furthermore, 
since the decision deprived the appellant of virtually his entire defense, 


it would appear that the trial court failed "to observe that fundamental 


fairness essential to the very concept of justice”. Lisenba v. California, 


supra at 236. Thus, the trial court's decision to continue the trial in 
the appellant's absence denied appellant due process of law as guaranteed 
by the Fifth Amendment. 


ARGUMENT Il 


THE TRIAL COURT'S INSTRUCTION PERMITTING AN 
INFERENCE OF GUILT FROM UNEXPLAINED POSSESSION 
OF RECENTLY STOLEN PROPERTY CONSTITUTED 
PLAIN ERROR SINCE THE APPELLANT WAS NOT PRESENT 
TO REBUT TEE INFERENCE AND HAD NOT BEEN 
WARNED OF HIS RIGHT TO BE PRESENT AND THAT 
THE TRIAL COULD CONTINUE IN HIS ABSENCE. 


Before submitting the case to the jury, the trial court gave the 


following instruction to the panel: 
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"Now, if you find beyond a reasonable 
doubt that the defendant William 3. 
McPherson was in exclusive possession 
of the property of Dandrige /llen and 
that this property had recently been 
stolen and that McPherson’s possession 
of the property on the date in question 
and under the circumstances in question, 
has not been satisfactorily explained, 
then you may if you see fit, infer there- 
from that the defendant is guilty of both 
of the crimes of second degree burglary 
charged in the first count of the. 
indictment and petit larceny charged in 
the second count of the indictment. 


Now, you are not required to infer, 
but you may so infer if you, in your 
judgment, deem it appropriate”. | 


(Tr. 88-89) | 


The appellant contends that this instruction constitutes plain error since 
the appellant was not present during most of the trial and did not have 
the opportunity to rebut the inference permitted by the instruction. 
Under Rule 52(b), Fed. R. Crim, P. this court may notice plain errors 
affecting substantial rights even though they were not brought to.the 


attention of the trial court. 


The appellant is aware of the fact that this court recently 
reaffirmed the use of this type of instruction in cases involving larceny- 
type offenses. Pendergrast v. United States No. 21, 031, (D.C. 

Cir. January 31, 1959) Appellant recognizes that ordinarily the 
jury is permitted to infer guilt of a larceny-type offense from the 
dependant's unexplained possession of recently stolen property. The 


instant case, however, involves unusual circumstances. / It is not a case 
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where the defendant took the stand and attempted to explain his 
possession of the property, nor is it a case where the defendant had 

the opportunity at trial to offer an explanation but decided not to testify. 
In this case, since the trial proceeded in his absence, the appellant 
never had the opportunity to explain his possession of the property. And 
since the absent appellant was the only defense witness (Tr. 53), his 
counsel could adduce no other evidence to offer a satisfactory 


explanation. (Tr. 53, 77-78) 


To permit this inference of guilt where the defendant was not 
present and had no opportunity to offer an explanation constitutes plain 


error affecting substantial rights. This error was compounded by failure 
of the trial court to advise the defendant, prior to his release, of his 
right to be present throughout the trial and that the trial could be 


continued in his absence, if voluntary. Failure to provide such a 
warning denied appellant the opportunity to render an intelligent waiver 
of his right to be present, and, accordingly, of his right to offer testi- 
mony. This, in turn, led to the situation where the instruction on 
inference of guilt was given in the absence of defendant who had no 


opportunity to rebut the inference. 
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CONCLUSION 


Appellant prays that this Court reverse his conviction and 
remand with instructions to enter a judgment of aquittal, jor, in the 


alternative, to reverse and remand for a new trial. 


Respectfully submitted, 


JOHN H, CALDWELL 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Brief has been 
personally served at the Office of the United States Attorney, United 
States District Courthouse, Washington, D.¢., this 14th day of March, 
1939, | 


JOHN H, CALDWELL 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,312 


UNITED STATES OF AMERICA, APPELLEE 
v. 


WILLIAM B. MCPHERSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 28, 1968 appellant William B. McPherson 
was indicted for violation of 22 D.C. Code $ 1801(b), sec- 
ond degree burglary and 22 D.C. Code § 2202, petit lar- 
ceny. After a trial before Judge Aubrey E. Robinson, Jr. 
and a jury on April 18, 19, 22 and 23, 1968 appellant was 
convicted on both counts of the indictment and sentenced 
to concurrent terms of from five to fifteen years for second 
degree burlary and one year for petit larceny. This ap- 
peal followed. 


(1) 


> 
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The Government’s Case 


The Government’s evidence showed that on Saturday, 
December 30, 1967 at about 1:30 p.m. Private Paul B. 
McConnell and John S. Disbrow of the Metropolitan Police 
Department were cruising in scout car 605 in the vicinity 
of the 1400 block of Euclid Street, N.W. when they heard 
@ radio call to respond to a housebreaking at apartment 
308 at 1368 Euclid Street, N.W. They immediately pro- 
ceeded to that address. (Tr. 6-8, 22, 23.) Upon entering 
the building Officer Disbrow went up a set of stairs on 
the west side of the building to the third floor and Officer 
McConnell proceeded up the stairs on the east side of the 
building to the third floor. Officer McConnell saw a man 
running down the hall and called to him to halt. The man, 
later identified as a Mr. Whitehead, said that he was not 
the one, that the housebreaker was the man behind him. 
(Tr. 9, 11, 24.) Immediately behind Mr. Whitehead an- 
other man, later identified as the appellant, turned the 
corner carrying a radio under his arm and a knife in his 
right hand (Tr. 10, 24). When appellant saw Officer Mc- 
Connell, he put the knife and the radio down next to the 
wall (Tr. 11, 24). Officer McConnell placed appellant 
under arrest and searched his sport coat in which he found 
three screwdrivers (Tr. 14). 

The area around the lock on the recently painted door 
to apartment 308 was marred by scratches and pry marks. 
The pry marks were between the lock and the door jamb 
and also above and below the lock (Tr. 21-22). The apart- 
ment was in disarray and the stereo was dismantled (Tr. 
19, 20). Officer McConnell testified that by placing a 
screwdriver between the door jamb and the lock and then 
applying physical force the lock could be forced and the 
door could have been opened (Tr. 21, 22). 

After the testimony of Officers McConnell and Disbrow 
on Thursday, April 18, the trial was adjourned until the 
following Monday, April 22. On Friday, April 19, a mo- 
tion to release appellant, who was incarcerated, in the 
custody of Bonabond in order to find witnesses which 
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might exculpate appellant, was heard. At this hearing, 
counsel for the Government strongly opposed the grant- 
ing of the motion on the grounds that in light of appel- 
lant’s extensive record and the strength of the Govern- 
ment’s case there was a real possibility of flight. (Tr. 
38.) The court granted the motion and admonished ap- 
pellant that he must appear on Monday morning and that 
no excuses would be accepted for his failure to do so (Tr. 
41-43). 

On Monday morning, April 22, appellant did not return 
to court and a bench warrant was issued (Tr. 46-47). 
Appellant also did not return to court on Tuesday, April 
23. The trial judge at this point elected to proceed under 
Rule 43 of the Federal Rules of Criminal Procedure after 
determining that appellant had vountarily absented him- 
self. Defense counsel objected on the grounds that pro- 
ceeding without the appellant violated his Sixth Amend- 
ment right to confront the witnesses against him and 
that it violated the due process because appellant was 
the only defense witness without whom there was Vir- 
tually no case. (Tr. 53.) The objection was overruled 
and the trial court continued the proceedings without the 
appellant on the grounds that the situation came spe- 
cifically within the ambit of Rule 43 of the Federal Rules 
of Criminal Procedure (Tr. 55). 

Dandridge Allen testified that he lived at 1368 Euclid 
Street, N.W., apartment 308 on Saturday, December 30, 
1967. At 1:30 that afternoon he was at work. He iden- 
tified Government’s Exhibit 1, the radio appellant had in 
his possession when he was apprehended, as one which had 
been given to him by his girl friend. He had not given 
appellant or any one else permission to enter his apart- 
ment that day. (Tr. 60-61.) 

William Whitehead, resident manager of 1368 Euclid 
Street, N.W. testified that at about 1:30 p.m. on Saturday, 
December 30, 1967, after a conversation with a tenant 
from the third floor, he went upstairs to apartment 308. 
When he arrived, the door was open about six inches. He 
waited outside for a few minutes until appellant came out 
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with a knife in one hand and some screwdrivers in the 
other. Appellant chased him down the hall to the eleva- 
tors. When one of the officers told Mr. Whitehead to “hold 
it” he pointed to appellant, who was carrying a radio, 
and indicated he was the burglar. There was no one 
else in the hall when appellant was arrested. Mr. White- 
head testified that there were scratches around the lock 
on the door which had been painted two or three weeks 
earlier. (Tr. 66-68.) 

At the close of the Government’s case defense counsel 
moved for judgment of acquittal on the grounds that the 
evidence was insufficient to go to the jury. The motion 
was denied. (Tr. 76, 77.) 

Since appellant was not present to testify and was the 
only witness for the defense, defense counsel waived open- 
ing statement, presented no evidence, and stated for the 
record the extensive efforts to locate appellant. The court 
ruled under the circumstances that appellant had volun- 
tarily absented himself and that the trial continued as pro- 
vided for under Rule 43, Federal Rules of Criminal Pro- 
cedure. 


Sentencing Hearing 


At the sentencing hearing, held on August 2, 1968, ap- 
pellant explained that he did not return to court on Mon- 
day, April 21, to continue the trial because after his ef- 
forts to locate witnesses over the weekend he fell asleep 
on Sunday night and did not awaken until 4:30 p.m. on 
Monday afternoon. He failed to notify his attorney or 
the court of what had happened (S. 5.) Appellant fur- 
ther explained that he continued to attempt to locate the 
other witnesses from Monday through Thursday after- 
noon, (S. 6.) The court found appellant had voluntarily 
absented himself and imposed its sentence. 
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ARGUMENT 


I. The continuation of appellant’s trial in his absence 
did not violate his Sixth Amendment right of con- 
frontation where appellant knowingly, willfully, and 
voluntarily absented himself and where his absence 
was in violation of his bond obligation to be present. 


Appellant admittedly acted in violation of the law in 
failing to appear for the continuation of his trial. He 
now alleges that the results which flowed from his viola- 
tion of law deprived him of a fair trial. When viewed in 
light of the fact that the alleged errors are directly at- 
tributable only to appellants failure to appear, his conten- 
tions border on the frivolous. 

Appellant contends that the trial court erroneously con- 
tinued his trial in his absence where he had received no 
notice of his right of confrontation and no notice that the 
trial would continue in his absence. 

It is clear that the accused had a right to be present at 
every stage of his trial. Hopt v. Utah, 110 US. 574 
(1884). However, while the presence of the accused is 
a normal requisite for the fair administration of justice 
a defendant “at liberty on his own recognizance had an 
obligation as well as a right to be present at his trial”, 
Cureton v. United States, U.S. App. D.C. ——, 396 
F.2d 671, 675 (1968). In Cureton, which is almost fac- 
tually identical with the instant case, the trial was begun 
in the presence of the accused on a Thursday and ad- 
journed until the following Monday morning. On Monday 
when the court reconvened appellant who was on his per- 
sonal recognizance did not appear. The court found that 
the accused voluntarily absented himself and continued the 
trial which resulted in a conviction. There appellant con- 
tended that he was tried in absentia violation of the Due 
Process Clause of the Fifth Amendment, and in violation 
of his right to be confronted by the witnesses against him 
in violation of the Sixth Amendment. After analyzing 
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the history of Rule 43+ and the leading cases bearing on 
the issue the court held that “if a defendant at liberty 
remains away during his trial the court may proceed pro- 
vided it is clearly established that his absence is volun- 
tary.” Cureton v. United States, supra, at page 676. 
Thus this Court held that in order to withstand a consti- 
tutional challenge on both Fifth and Sixth Amendment 
grounds it must only be determined that the absence of 
the accused was voluntary. 

In the instant case appellant was incarcerated when the 
trial was begun (Tr. 3, 4, 37). He was released in the 
custody of Bonabond for the purpose of locating witnesses 
necessary to his defense (Tr. 39). At the hearing on the 
bond motion, while appellant was in the courtroom, coun- 
sel for the Government, who strongly opposed the motion, 
asked that if appellant were released that he be instructed 
that he must be present on the following Monday morning 
at 10:00 (Tr. 39, 40). The trial judge instructed: 


THE COURT: Monday morning at 9:45, there 
will be no excuses whatsoever accepted by this Court 
for your failure to appear. Do you understand? 

THE DEFENDANT: I will be here. I will be 
here. 

THE COURT: Not sickness, anything—there is 
only one thing that can happen to you in the interim, 
and I am not wishing that upon you. But aside from 
that you will be here. 

THE DEFENDANT: I will. (Tr. 41-43.) 


2 Rule 43, Federal Rules of Criminal Procedure, provides: 


The defendant shall be present at the arraignment, at every 
stage of the trial including the impaneling of the jury and the 
return of the verdict, and at the imposition of sentence, except 
as otherwise provided by these rules. In prosecutions for 
offenses not punishable by death, the defendant’s voluntary 
absence after the trial has been commenced in his presence 
shall not prevent continuing the trial to and including the 
return of the verdict. A corporation may appear by counsel 
for all purposes. In prosecutions for offenses punishable by 
fine or by imprisonment for not more than one year or both, 
the court, with the written consent of the defendant, may per- 
mit arraignment, plea, trial and imposition of sentence in the 
defendant’s absence. The defendant’s presence is not required 
at a reduction of sentence under Rule 35. 
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At the sentencing hearing appellant explained that he over 
slept on Monday morning, April 22 and the next three 
days he chose to look for witnesses rather than come to 
court (S. 5, 6). Thus it is clear in light of these facts 
appellant voluntarily absented himself and thereby waived 
his Sixth Amendment right of confrontation. 

Appellant also argues that since he was not given ex- 
press notice of his right of confrontation or that the trial 
could continue in his absence, he could not have been 
deemed to have waived his rights. The contention that 
an accused’s right of confrontation was violated if a trial 
begun in his presence was continued in his absence was 
raised in the ancient cases of Diaz v. United States, 223 
US. 442 (1912) and Falk v. United States, 15 App. D.C. 
446 (1899). Both cases held that the accused could not 
render a trial nugatory by his voluntary absence at trial 
and that the voluntary absence of the accused after the trial 
had begun constituted a waiver of his right of confronta- 
tion. In neither case did the court find that there must 


be a specific notification of the right of confrontation 
before appellant, by his actions, could waive such right. 

In Johnson v. Zerbst, 304 U.S. 458 (1988). The Su- 
preme Court held that an intelligent waiver depends on 
the particular facts and circumstances of each case includ- 
ing the background, experience and conduct of the ac- 
cused.* At the time of the trial appellant was a grown 


2 Appellant has cited no authority for the novel proposition that 
the court, when releasing the defendant on bond, was required to 
inform him that the trial could continue in his absence and that 
he had a right to confront the witnesses against him. This proposi- 
tion, carried to its logical conclusion, would require the court to so 
inform every defendant put on bond. Such instructions would be 
superfluous and meaningless, especially in light of the fact that 
the defendant is instructed that serious additional penalties can be 
imposed if he fails to appear. 


3Cf., Hensley v. United States, 108 U.S. App. D.C. 242, 245, 246, 
281 F.2d 605 (1960) where familiarity with criminal procedure 
and the experience of two prior jury trials led to a conclusion of 
intelligent waiver of rights. 
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man, 47 years old (S. 6). Appellant had been convicted 
twenty-three times in the last twenty years (S. 7). Thus, 
he was thoroughly familiar with trials, trial procedure and 
his rights and duties at trial. Accordingly, appellant, by 
his voluntary absence, knowingly waived his confrontation 
rights. 


IL The continuation of the trial in appellant’s absence 
did not constitute a denial of due process or an abuse 
of discretion where appellant failed to appear for the 
continuation of the trial after he had been clearly 
instructed to do so and where the trial judge delayed 
an entire day before continuing the trial in appellant’s 
absence. 


Appellant argues that the trial court’s continuation of 
the trial in his absence constituted a denial of due process 
and an abuse of discretion. 

In Cureton, supra, this Court specifically considered the 
identical issue and held that “if a defendant at liberty 
remains away during his trial, the court may proceed if 
it is clearly established his absence is voluntary.” The 
facts in the instant case make it clear that appellant’s 
absence was, indeed, voluntary. Accordingly, this case 
comes squarely within the rule of Cureton, which found 
no denial of due process when a trial begun in the pres- 
ence of the accused is continued in his voluntary absence. 

While the language of Rule 43 is permissive and re- 
quires the trial court to exercise its discretion to either 
continue or declare 2 mistrial, it is clear that the decision 
of the trial judge will be overturned only for an abuse of 
his discretion. In determining whether there has been an 
abuse of discretion in this case, two considerations must 
be balanced; on the one hand, the right of the accused to 
be present at his trial and on the other hand, the need for 
the trial court to control the situation so that the accused 
may not by his actions force the court to declare a mis- 
trial, The purpose of Rule 43, the Advisory Committee 
Notes make clear, is to prevent frustration of a trial in 
progress the wrongful actions of the accused. Here the 
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trial judge, cognizant of appellant’s right to be present, 
delayed an entire day while defense counsel attempted to 
locate appellant before continuing the trial. This fact 
combined with the additional facts listed in Argument I 
(supra) which indicated that appellant’s absence was 
knowing, wrongful, and voluntary make it clear that the 
trial judge did not abuse his discretion in continuing the 
trial in appellant’s absence. 


III. It was not error for the trial judge to instruct that 
the jury might infer guilt from the unexplained posses- 
sion of recently stolen property where appellant failed 
to offer any objection below and where appellant’s 
failure to object or offer an explanation directly at- 
tributable to his own voluntary and wrongful failure 
to appear at trial. 


Appellant lastly contends that the trial judge erred in 
instructing on the inference of guilt from the unexplained 
possession of recently stolen property because appellant 
was not present to explain his possession and rebut the 
inference of guilt. 

Appellant concedes that no objection to the instruction 
was made below and the instruction was then satisfac 
tory. Appellant now points to the instruction as error 
when given in this case. The inference in McKnight v. 
United States, 114 U.S. App. D.C. 40, 309 F.2d 660 
(1962) this Court sustained a conviction because of lack 
of an objection in a case involving an instruction or the 
unexplained possession of recently stolen property which 
was admittedly erroneous. McKnight underscores the 
need for an objection when arguing error in a recently 
stolen possession instruction. Since no objection was 
raised below and since it is not contested that the in- 
struction itself was erroneous, the court in this case as 
in McKnight, supra, should find no error in the giving 
of the charge. 

The basis for the allegation of error is not that the in- 
struction itself was erroneous; rather it is that it was 
error to give such an instruction when appellant was not 
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present. Appellant knew the trial was in progress; he 
chose not to appear at trial when he knew he had an 
obligation to do so. If he could explain his possession of 
the stolen property, his admittedly voluntary failure to 
appear at the trial was tantamount to a decision by him 
not to offer an explanation. In light of this fact, the 
trial judge had a duty to instruct the jury what it might 
infer from the state of the evidence. Thus, the trial 
judge properly instructed that the jurors might infer 
guilt but that they were not required to do so from the 
unexplained possession of recently stolen property. 


CONCLUSION 


WHEREFORE, Appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
RoBertT P. WATKINS, 
Assistant United States Attorneys. 
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OF COLUMBIA 


REPLY BRIEF ON BEHALF OF APPELLANT 
Preliminary Statement 


Appellant's brief in this proceeding was filed on 
March 14, 1969. On April 24, 1969, counsel for appellant received 
a typewritten copy of the brief for appellee. As of the date of 
preparation of this reply brief, counsel for appellant has not 
received the printed brief for appellee. Therefore, refererices 
herein to the brief for appellee will be to the typewritten Cony of 
brief served on April 24, 1969, including the page numbers designated 
therein. It is the understanding of counsel for appellant that the final 


printed brief on behalf of appellee will be substantially the same 
document which was served on April 24, 1969. | 


Appellant's position in this case was set out in detail 


in the brief for appellant filed March 14, 1969. The Government's 
| 


brief does not meet or refute the substantial contentions presented 
by appellant. To avoid undue repetition, appellant will not here 
reiterate those contentions. However, the Government has 
indulged in erroneous treatment of certain of the important issues 
in this case. For that reason, appellant submits a reply brief 


covering such issues. 


THE GOVERNMENT IS IN ERROR IN ITS 
CONTENTION THAT VOLUNTARY ABSENCE 
PER SE CONSTITUTES FORMAL WAIVER OF THE 
CONSTITUTIONAL RIGHT OF CONFRONTATION. 


The Government in its brief assumes erroneously 
that events which occurred during the appellant's absence, concurrent 
with a trial in absentia, negate any need for an adequate warning to 
the defendant prior to and at the time of his release during the trial. 
In a word, the Government has a basically mistaken view of this 
case. Appellant will not comment in detail on the gratuitous assertion 
in the brief for the appellee that the important contentions raised by 
appellant ". . . border on the frivolous”. (Brief for appellee, p 5) 
That assertion is without foundation. The fact that the assertion has 
been made demonstrates that the Government has an erroneously 


simplistic version of the important issues here raised by appellant. 


The issue of formal waiver as presented herein 


by appellant has not been specifically reached in prior cases, or 


decided determinatively. In Cureton v. United States, 
U.S. App. D.C. —___—-’”_ 396 F. 2d 672, 674, the issue of formal 


waiver was not'presented during the case, and this was expressly 
recognized by this court in its approach to the decision. (396 F. 2d 
671, 674, footnote 2). 


Brief comment is in order with respect to the 
Government's reliance on the cases of Diaz v. United States, 223 
U.S. 451 (1912) and Falk v. United States, 15 App. D.C. 446 
(1899). (Brief for appellee, p 7) Appellant concedes that these 
are "ancient" cases as so described by the Government. (Brief 
for appellee, paragraph 1, p 7) As emphasized in appellant's 
brief, the Supreme Court has adopted and emphasized a strict 
standard for waiver of fundamental constitutional rights. Modern 
day Supreme Court cases, many of which were decided in the mid 
and late 1960's, adopt a strict standard for waiver. This is | 
discussed, and appropriate Supreme Court cases cited, at pages 


8-11 of appellant's brief. 


Moreover, in Falk the court's principal concern 
was with the possibility that the defendant could". . . pacatize the 
proceedings of the courts. . ." if a trial could not be continued 
where the defendant was voluntarily absent. Falk v. United States, 
supra at 454. Appellant does not contend that a trial can never be 
continued where the defendant is voluntarily absent. Appellant does 
contend, however, that it was error, tantamount to a denial of his 
right of confrontation, not to render a full and adequate warning 
prior to release of (1) his right of confrontation, and to be present 
during all phases of the trial, and (2) that the trial could be 
continued in his absence, if he failed to return and the absence 
were voluntary. This precise issue was not raised either in Falk 


or Diaz. 


In Diaz, supra, there were present important 
factual distinctions. The counsel for the defendant in that case 


offered no objection on the record at trial to continuation of the 
| 


trial without the defendant, and, further, the defendant expressly 
consented to continuation of the trial in his absence. (Id. at 453; 


emphasis added) 


In short, neither Falk nor Diaz considered 
specifically the issue of formal waiver in the context here raised 
by appellant. Appellant raises the issue of formal waiver 
specifically within the context of later Supreme Court cases which 
apply a strict standard for formal waiver of key constitutional 


rights, such as the right of confrontation. 


At page 6 of its brief, the Government points out 
that appellant was incarcerated when the trial began. Notably, 
appellee's brief! fails to point out how or why it would be more 
difficult or impractical to give the defendant a full warning of his 
right of confrontation, and of the risks if he is absent during the 
trial where (1) the defendant is in custody at the time of trial and 
expresses a desire not to return to the court, as in Cross v. 
United States, 117 U.S. App. D.C. 56, 325 F. 2d 629 (1963), and 
where (2) the defendant is in custody during the trial, is about to 
be released on his own recognizance, and is in the presence of 
the trial judge, such as in this case. In both instances, the 
defendant is in custody, and is subject to the same risks to his 


defense if on his own volition he is not present during the trial. 


In the Cross case, the defendant expressly stated through his 


defense counsel that he would not come to the courtroom. A 
warning was considered appropriate and necessary in that case, 
and would certainly be equally appropriate in this case, during 


the trial, prior to the time of release of the defendant by the 


court. The importance of the full and formal warning here is even 
greater where the court had reason to believe that there was some 
risk that the defendant would not return to the trial. Indeed, trial 
counsel for the Government argued strenuously in opposition to 
release of the defendant and stressed the risk of flight to the court. 
(Tr. 37-38)* 


The brief for appellee does not present any 
substantial objection, founded either on practicality or legal pre- 
cedent, to rendering to the defendant a full and formal warning prior 
to the time of release as to the right of confrontation and that the 
trial can continue in his absence if he voluntarily absents himself. 
The Government merely asserts that such a warning would be 

"superfluous and meaningless". (Brief for appellee, footnote 2, 
p 7) The appellant respectfully submits that such a warning is 
neither superfluous nor meaningless, and is important if the 
absence of the defendant is to be construed as a waiver of the very 
important constitutional right of confrontation. There would be no 
hardship or practical problem in rendering this type of forrnal 
warning to the defendant, since it could be given efficiently and 
effectively at the time the trial court releases the defendant and 
admonishes him to return to the trial. It also could be added by 


way of supplementary instructions in the release statement! exe- 


* Counsel for the Government argued that the punishment rs stake 
in the case and the strength of the Government's case made 
" . . flight at this point in the middle of the trial a real 
possib ility."" (Tr. 38) 


cuted by the defendant at the time of release. This warning should 
have been given in this case where there was a risk that the 
defendant would act improvidently, and this risk was known to the 
trial court at the time of release. The appellant does not here 
contend that this formal warning must be given in every case where 
a defendant is to be released on bond. To do so, however, would 
pose no significant burden on the court, and would insure the full 
knowledge of each defendant who is to be released on bond of the 
express right of confrontation, and the severe risks in terms of 
his defense if he’ does not voluntarily return to the trial. Appellant 
does contend that this formal warning should have been given under 


the circumstances of the instant case. 


There is no evidence of record in this case that 
the defendant knew or had reason to know that the trial could be 
continued in his absence if he were voluntarily to absent himself. 
Whether the defendant had been convicted in other cases while he 
was present during the trial is immaterial. There can be no 
intelligent waiver of the fundamental right of confrontation where 
the defendant has no knowledge, nor reason to know, that if he 


does not return to the courtroom the trial can continue in his 


absence and he can be convicted in absentia. Waiver of this 


fundamental constitutional right should not be left to a matter of 
inference. This is especially the case where the formal warning 
could be so easily given by the trial court to the defendant with 


little or no inconvenience to the course of the trial. 


UNDER THE CIRCUMSTANCES OF THIS CASE, 
THE TRIAL COURT ABUSED THE NARROW 
LIMITS OF PROPER DISCRETION IN CONTINUING 
THE TRIAL SINCE THE DEFENDANT HAD NOT 
BEEN WARNED THAT THE TRIAL COULD BE 
CONTINUED TO ITS COMPLETION IN HIS ABSENCE 
AND THE TRIAL COURT KNEW THAT THE 
DEFENDANT WAS THE ONLY DEFENSE WITNESS. 


As emphasized in the brief for appellant, the 
| 
limits of discretion to continue a trial in the absence of the 
defendant are extremely narrow. Discretion must be exercised 


in light of all of the facts as known to the trial court at the time 


of the defendant's absence. In this case, it was an abuse of | 


discretion to continue the trial in the absence of the defendant, 


The defendant had not been warned prior to his release of his right 


to confrontation and that the trial could be continued to its completion 


in his absence if he were voluntarily absent. | 


At the time during the trial when the court con- 


sidered continuation of the trial in the absence of the defendant the 
court was well aware that the defendant was the only witness for 
the defense, and that his counsel was virtually without any case in 
the absence of the defendant. The defense counsel explicitly $0 
advised the court. (Tr. 53, 77-78) : 

The decision of the court to continue the trial 
must be evaluated in light of the failure of the court to render a 
proper and full warning to the defendant, as previously emphasized, 
and in light of the fact that the defendant was the only defense 
witness. Under these circumstances, continuation of the trial in 


the absence of the defendant constituted an abuse of discretion by 


the court. A full and proper warning would have served as a 
very substantial inducement to the defendant to return to the trial. 
Accordingly, the holding in the Cureton case, Supra, referred to 
at page 8 of the brief of appellee, is inapplicable since the issue of 
formal waiver was neither reached nor specifically decided in that 
case. 
It. UNDER THE CIRCUMSTANCES OF THIS CASE, 
WHERE THE DEFENDANT HAD NOT BEEN PROPERLY 
WARNED PRIOR TO HIS RELEASE, AND HE WAS 
THE ONLY DEFENSE WITNESS, THE TRIAL COURT 
COMMITTED PLAIN ERROR AFFECTING THE 
SUBSTANTIAL RIGHTS OF THE DEFENDANT BY 
INSTRUCTING THE JURY THAT IT COULD INFER 


GUILT FROM THE UNEXPLAINED POSSESSION OF 
RECENTLY STOLEN PROPERTY 


Contrary to the assertion of the Government at 
page 9 of its brief, appellant does not concede that the instruction 
with respect to inference of guilt when made below was "'then 
satisfactory”. Under the circumstances of this case, it was plain 
error to give the ‘inference instruction. Defendant had not been 
properly warned prior to his release as to his right of confrontation 
and as to the significant risk that the trial could be continued to its 
completion in his absence. Appellant did not know, and had no way 


of knowing, that the trial could or would be continued in his 


absence. Without a full and proper warning prior to his release, 


the appellant should not be considered to have rendered an intelli- 
gent waiver of his right to be present and of his right to give 
testimony on his own behalf. Since the trial court knew the 


defendant was the only defense witness, and the only person under 


these circumstances who could explain the alleged possession 
of the property, it was plain error to give the inference 
instruction. This basic error goes to the inherent fairness of 
the trial. See United States v. Atkinson, 297 U.S. 157, 160 


(1936) 


| 
The serious error resulting to the defendant 
from the inference instruction is clear. The jury was confronted 
with evidence of the government purporting to show the defendant’ s 
possession of property alleged to have been stolen. The defendant 
was not present, and had no opportunity to refute such evidence. 
The inference instruction, under these circumstances, should not 
have been given. This is especially so where the defendant was 
not warned prior to his release that the trial could continue without 
him. The rendering of the inference instruction demonstrates the 
importance of a full and adequate warning to the defendant before 


his release. 
The case of McNight v. United States, 114 U.S. 
App. D.C. 40, 309 F. 2d 660 (1962) cited by the Government at 
page 9 of its brief, is inapposite. In McNight, it was held not to 

be plain error to give an inference instruction '". . . [I]n the con- 
text of this case . . ." (Id. at 662) In McNight, the defendant 

was present throughout the trial. This is clearly distinguishable 
from the instant case where the defendant had not been warned prior 
to his release, he was the only defense witness who could explain 
the possession of the property, he did not know, or have reason to 
know that the trial could continue in his absence, and, hence, he 


was unable intelligently to forego the opportunity to give an 


explanation to the evidence offered by the Government. He was 


also absent at the time the jury was instructed. 


The Government argues that the appellant 


er " 


_ . . made a positive choice not to offer an explanation . . ."' and 


that the trial judge ". . . had a duty to instruct the jury what it 


might infer from the state of the evidence." (Brief of appellee, 

p 9) Without a proper warning, the appellant was without the 
necessary knowledge of the possible consequences of his failure to 
return and could not make a positive choice not to offer any explana- 
tion. The Government is in error in its assertion that the trial 
court had a “duty” to give the inference instruction. As a matter 

of elemental fairness, in the absence of the defendant at the time 

of instructions, the trial court should have omitted the inference 
instruction. This instruction severely prejudiced the defendant and 


constitutes reversible error. 


CONCLUSION 


WHEREFORE, appellant respectfully reaffirms 
his prayer that the court reverse the conviction and remand with 
instructions to enter a judgment of acquittal, or, in the alternative, 


to reverse and remand for a new trial. 


Respectfully submitted, 


a 


JOHN H. CALDWELL 
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